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S-0O1 Enforcement Policy

Purpose To provide clear guidance for the investigation and resolution of

illegal building works and other enforcement issues, with a
strong emphasis on assisting applicants to achieve compliance.

Department Development Services

File No. ADM/0900

Council Meeting Date 16 November 2021

Minute Number 214.11.2021

Next Review Date Four (4) years from Council Resolution Date

Review History 173.09.2020 22 September 2020
214.11.2021 16 November 2021

1 Definitions

S-01

Authorised Officer - a Council Officer or person appointed by the General Manager or
the Council for the purposes of administering and enforcing legislation.

Council - the Flinders Council.
Enforcement - to compel compliance to a law or regulation.

Legislation - means any statute, regulation or rule for which Council has administration
and enforcement functions and powers.

Permit Authority — the position appointed by Council, under the Building Act 2016, for
the purpose of administering the requirements of the Act.

Building Notice — a notice issued under the Building Act 2016 with regard to illegal
building and or plumbing works. This notice acts as a “show cause” notice to allow
landowners to present their case to Council to justify any allegation received or noted.

Infringement — a notice of financial penalty issued to a person responsible for
compliance with regard to the enforcement matter.

Responsible Person — a person or entity accountable under legislation to the
enforcement matter.

Objective

That Council will execute its legal functions and powers, as required under the relevant
Acts, with particular regard to enforcement within the Municipality, in the context of the
investigation and resolution of illegal building works, planning and other enforcement
issues, in a fair and transparent manner that promotes outcomes centered around
voluntary compliance.

Scope

This policy applies to the Council and its Authorised Officers regarding the
investigation and resolution of illegal building works, planning compliance, animal
management and matters affecting environment and health.
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4 Policy
It is the Policy of Council that:

4.1 Council will aim to address all suspected enforcement matters as they are
advised of in writing or identified by Council’s Authorised Officers in the course
of their duties.

4.2 Council aims to provide sufficient information and support to the responsible
person to enable them to both understand their responsibilities and achieve
voluntary compliance with relevant legislation and regulations.

4.3 All matters are prioritised based on the Compliance Risk Matrix (Appendix 1).

4.4 Penalties may occur through higher application fees or infringements.

4.5 Council’'s Authorised Officer aims to assist all affected parties to achieve
satisfactory compliance with relevant legislation and regulations.

4.6 Council maintains the utmost confidentiality with regard to any matter and any
enforcement process.

4.7 Council will ensure that any person against whom a complaint is made and is
being considered under this Policy, in relation to a potential breach or
contravention of legislation, is provided with natural justice and procedural
fairness.

4.8 Duties will be carried out in a fair, consistent and transparent manner.

4.9 Council’'s enforcement of legislation will be consistent, prompt, impartial and in
keeping with this policy.

5 Procedure

This Policy should be read in conjunction with the Enforcement Procedure.
6 Legislation

Building Act 2016

Dog Control Act 2000

Environmental Management & Pollution Control Act 1994

Food Act 2003

Land Use Planning & Approvals Act 1993

Local Government Act 1993
7 Responsibility

Council, and/or the General Manager, has authority to appoint Authorised Officers and
Permit Authorities to uphold the requirements of specific legislation. Regulatory
functions are assigned by Council through adoption of a delegations register. These
delegations are provided to Authorised Officers so that they may respond to routine
compliance and enforcement requests and meet Council’s service standards in the
provision of regulatory functions.

Appendix 1: Compliance Risk Matrix
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RISK MATRIX
FLINDERS COUNCIL COMPLIANCE
CLASSIFICATION

« Non-compliance that does not result or is
unlikely to result in any environmental, human
health or safety impact or financial gain for the
offender; or

« Minor administrative non-compliance.

Escala

DRAFT: Version 1.0 (26 Sept 2019)

« Non-compliance resulting in a minor,
temporary impact to the environment
or minor, temporary threat to human
health or safety or limited financial gain
for the offender; or

« Significant administrative non-
compliance.

the offender.

« Non-compliance resulting in a
moderate, temporary impact to the
environment or moderate,
temporary threat to human health or
safety or moderate financial gain for |temp

n of Human Health or Safety and Environmental Harm (Actual or Potential)

« Non-compliance resulting in a
significant impact to the environment
or significant threat to

human health or safety (may be

17.4.1 July 2020

« Known or likely human health impact that is
severe in effect, i.e. resulting in death or
multiple deaths, hospitalization
and/or long term human health

yor ) or si

financial gain.

very high
« No previous occurrences of non-compliance;
* Good demonstrated awareness of and/or

« Offender has a reasonable and cooperative
attitude.

Indications of future and ongoing compliance are

capacity to meet regulatory requirement; and/or

Discretionary action- Likely to take no action or
advisory (information and education) or verbal
warning

Discretionary action- Likely option is a
phone call followed by written warning
with information for compliance
requirements

Discretionary action- Likely to result
in written warning and issue of notice

or order

uncertain

« Few previous occurrences of non-compliance;
and/or

* Questionable awareness of and/or capacity to
meet regulatory requirement.

Indications of future and ongoing compliance are

Discretionary action- Likely option is a phone
call followed by written warning with
i ion for i i

Discretionary action- Likely option is a
phone call followed by written warning
with information for compliance
requirements

Discretionary action- Likely to result
in written warning and issue of notice

or order

unlikely

« Numerous previous occurrences of non-
compliance; and/or

« Little or no awareness of and/or capacity to
meet regulatory requirement.

Indications of future and ongoing compliance are

Discretionary action- Likely to result in written
warning and issue of notice or order

Discretionary action- Likely to result in
written warning and issue of notice or
order

No ind
* Wilful violation of council regulatory
requirement; and/or

to meet regulatory requirement.

n of future and ongoing compliance

 Little or no demonstrated willingness or capacity

Discretionary action- Likely to result in written
warning and issue of notice or order

Discretionary action- Likely to result in
written warning and issue of notice or
order

non-compliance
« Hindering or obstructing a council official;

« Intentionally including false or misleading
information in any required document.

Categories of Likely Compliance (Compliance History/Willingness and Capacity to Comply)

Indications of obstruction and ongoing or future

« Refusing to furnish required information; and/or

Discretionary action- Likely to result in written
warning and issue of notice or order

Discretionary action- Likely to result in
written warning and issue of notice or
order

Dicretionary action taken by council

Council must act

NOTES: and Related

Discretionary action- Likely to result
in written warning and issue of notice

or order

Actions

With the consistent focus of Council’s compliance and enforcement activities on outcomes,
Council will typically only consider a prosecution or related enforcement action where:

- there is or was serious risk of harm — including serious public health and safety and environment impacts
- after being given adequate opportunity to take corrective action, the action taken is insufficient

- the culpability of the offending warrants this action as a deterrent e.g. repeated wilful noncompliance

- legislation requires this response.

Decisions to proceed with

need to consider:

- adequacy of evidence
- likelihood of success

- strategic importance of the case
- risk

legislative backing
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